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THIS CAUSE came before Board of Optometry ("Board•) pursuant to Sections 

120.569 and 120.57(1), Florida Statutes, July 17, 2019, in Orlando, Florida, for consideration 

of the Recommended Order ("RO") in this case by ELIZABETH W. MCARTHUR, 

Administrative Law Judge ("ALJ"). . was represented by Kimberly Marshall, Assistant 

General Counsel, and Chad Dunn, General Counsel. Respondent was present and 

represented by his counsel of record, Gus Belcher, Esquire. Copies of the RO, 

Respondent's Exceptions to the RO, Petitioner's Response to Respondent's Exceptions to 

the RO are attached hereto as Exhibits B, and C, respectively, in the above-styled cause. 

Upon review of the Order, the written argument of the parties, and after 

a review of the complete record in case, the Board makes the following findings and 

conclusions. 

Order and ruled as follows: 

Exception No. 1: Respondent filed an exception to Paragraphs 62 and 63 of the 
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not provide sufficient notice that the allfl!da1tJnn of the published advertisement for a "Free Eye 

Exam for Glasses" included as a core consideration that "the advertisement created the 

false impression that a patient could a free prescription for eyeglasses." Counsel for 

Petitioner responded that the First Complaint "plainly" afforded Respondent 

reasonable notice regarding the advertisement, and the conduct warranting 

disciplinary action. The Board reviewed considered Respondent's exception to Paragraphs 

62 and 63 and rejected the exception the reasons stated by counsel for Petitioner and 

contained in Petitioner's Response. 

Exception No. 2: Respondent an exception to Paragraph 22 and Endnote 3 of the 

Recommended Order. Counsel for wA.con,.~nnAn,. objects to the ALJ's determination that there is 

"no persuasive credible evidence" that patient was informed of a dilation fee before the 

dilation drops were administered and, , requests that the Board reconsider the ALJ's 

credibility determination. Counsel for responded, pursuant to case law precedence, 

that the Board does not have the ability to re-weigh or judge the credibility of the witnesses. 

The Board reviewed and considered ~AJtntml'IIAn1~·~ exception to Paragraph 22 and Endnote 3 

and rejected the exception for the set forth in Petitioner's Responses to Respondent's 

Exceptions to the Recommended Order. 

Exception No. 3: Respondent an exception to Paragraphs 49, 51, and 52 of the 

Recommended Order. Counsel for objects to the findings of fact regarding 

Respondent's decision to bill patient's i using the code 92019, denoting a limited 

examination under general anesthesia, as "willful." The Board reviewed and considered 

Respondent's exception to Paragraphs 51, and 52 and rejected the exception, because the 

findings set forth therein were supported competent substantial evidence as identified in the 

reasons set forth in Petitioner's Rel&DCJinsl~s to Respondent's Exceptions to the Recommended 

Order. 
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the Recommended Order are approved and adopted 

and incorporated herein by reference. 

2. There is competent sutlst~mtial evidence in the record to support the findings of fact. 

this matter pursuant to Section 120.57{1), Florida 

Statutes, and Chapter 463 Florida 

4. The conclusions of law set forth in the Recommended Order are approved and 

adopted and incorporated herein by rafiCIIrAII'It"D 

in this case, the Board determines that the penalty 

Judge be ACCEPTED, AS MODIFIED HEREIN. 

Upon a complete review of the 

recommended by the Administrative 

WHEREFORE, IT IS HEREBY ORIDEFlBD 

5. Probation - Respondent's lili'An .. A to practice optometry in the State of Florida is 

hereby placed on probation for a period two {2) years effective the filing of this Final Order. 

6. Laws and Rules Exami - During the two-year probationary period, 

Respondent is required to test and the Laws and Rules portion of the national board 

examination regarding Florida laws and governing the practice of optometry. 

7. Affidavit Regarding Plans- During probation, Respondent is required to 

submit an affidavit to the Department of {"Departmenr) within 90 days of the filing of this 

Final Order, identifying the billing that he is utilizing in his practice at the time of 

submission. In the affidavit, for each , Respondent shall: 

• State that he has rAviAWf~n the billing manuals for each insurance plan that he 

uses; 

• Confirm that he fully •rvt.Drc.i~.:~~n,-t .. the information in each plan; 
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• Identify the procedure 

compliant with the manuals for each plan. 

Respondent shall also submit a SUJ:IPI,mental affidavit to the Department within thirty (30) days 

of any changes to his plan usage. 

8. Audit Results - During 0001baltion Respondent shall submit to the Department any 

request for audits from vision plans thirty (30) days of receiving the request and shall 

submit to the Department all audit within thirty (30) days after receipt of the result. 

9. Advertising- During Respondent shall submit to the Department a copy 

of any advertising literature that he regarding his practice. If the Respondent does not 

utilize any advertising in his practice, Respondent shall submit a statement reflecting that he 

is not utilizing any advertising his practice. 

10. Fine- Respondent is an administrative fine in the amount of six thousand 

dollars ($6, 000.00) to be paid in full six (6) months of the filing of this Final Order, and the 

first payment is due within thirty (30) of the filing of the Final Order. Payment of the fine 

shall be made to the Board of nnt•nm,Dtn, and mailed to: DOH-Compliance Management Unit, 

Bin C-76, P.O. Box 6320, Florida 32314-6320, Attention: Board of Optometry. 

11. Personal Appearance - IKescc,naent shall appear before the board at the end of 

the probationary period for review of terms of his probation and determination of compliance 

prior to board clearance. 

reviewed Petitioner's Motion to l'l.:!!i:i!i~:!!i:!!i 

associated with the investigation and orclsec::uti,ol of this case in the amount of twenty thousand 

in equal monthly installments within six (6) years from 

first payment due within thirty (30) days of the filing of 

dollars ($20,000.00) to be paid at 

the filing date of this Final Order, with 

this Final Order. Payment of the shall be made to the Board of Optometry and mailed to: 
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DOH-Compliance Management Bin C-76, P.O. Box 6320, Tallahassee, Florida 32314-

The record contained no objection to the Petitioner's 

incorporated by reference as com 

Health. 

DONE AND ORDERED this 
~~ -r 

I ;::- day ot __ vt.J"'-'Ir'-------· 2019. 

BOARD OF OPTOMETRY 

A PARTY WHO IS Y AFFECTED BY THIS FINAL ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT SECTION 120.68, FLORIDA STATUTES. REVIEW 
PROCEEDINGS ARE GOVERNED THE FLORIDA RULES OF APPELLATE PROCEDURE. 
SUCH PROCEEDINGS ARE BY FILING ONE COPY OF A NOTICE OF 
APPEAL WITH THE AGENCY L.L"=""' OF THE DEPARTMENT OF HEALTH AND A SECOND 
COPY, ACCOMPANIED BY Fl FEES PRESCRIBED BY LAW, WITH THE DISTRICT 
COURT OF APPEAL, FIRST CT, OR WITH THE DISTRICT COURT OF APPEAL IN 
THE APPELLATE DISTRICT THE PARTY RESIDES. THE NOTICE OF APPEAL 
MUST BE FILED WITHIN THIRTY DAYS OF THE FILING DATE OF THE ORDER TO BE 
REVIEWED. 
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~ I HEREBY CERTIFY that a and correct copy of the foregoing has been furnished by 

~ U.S. Mail to: Elizabeth W. ur, Administrative Law Judge, Department of 

Administrative Hearings, The ...,~ .. ~vlv Building, 1230 Apalachee Parkway, Tallahassee, Florida 

32399·3060; Albert C. Evans, O.D., .0. Box 150026, Cape Coral, Florida 33915 and by 

electronic mail to: William Gus • Esq., Counsel for Respondent, 

lawoffice@belcherepstein.com ; Marshall, Assistant General Counsel, Department of 

Health, Chad Dunn, Assistant General Counsel, Department of 

.:~~ .... n.a.no Munson, Assistant Attorney General, Office of the 

Attorney General, ~~~llm§~~illQ!~~!£Qffi, on f-~.t<j ~ 5a 
2019. 

Deputy Agency Clerk 
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